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SETTLEMENT AND RELEASE AGREEMENT (“Agreement”) made subject to approval
by the Court, as defined herein, by Shirley D, Morrow (“?1aintiff Morrow”), individually and as
the proposed representative of the “RFC Settlement Class,” as defined herein, and Residential
Funding Company, LLC (“RFC”), on its own behalf and as attorney-in-fact for Homecomings
Finanéial, LLC, GMAC Mortgage, LLC, the Home Loan Trust 1998-HI2, Home Loan Trust
1998-HI4, Home Loan Trust 1999-HI1, Home Loan Trust 1999-H14, Home Loan Trust 1999-

HI6, Home Loan Trust 1999-HI8, Home Loan Trust 2000-HI1, Home Loan Trust 2000-HI2,

| Home Loan Trust 2000-HI3, Home Loan Trust 2000-HI4, Home Loan Trust 2000-HIS,

Mortgage Asset-Backed Pass-Through Certificate Series 1998-KS1 Trust, Residential Funding

Mortgage Securities II, Inc., Wilmington Trust Company, and JPMorgan Chase Bank, N.A.

- (collectively, the “Settling. Defendants”), -all as aséignecs, owners, holders, trustees, serv‘icefs,

and/or master servicers of the “SMC-RFC Loans,” as defined herein. Plaintiff Motrow, - the
Settling Defendants and the RFC Svettlement Class are collectively referred to és the “Parties.”

WHEREAS, Plaintiff Morrow, together with Plaintiffs Danita S. Couch and Jack T.
Chastain, Sr. and Plaintiffs David R. and Nan_cy J. Beebe (collectively, the “Named Plaintiffs")
filed the civil action currently pending before the Circuit Court of Clay County, Missouri (the
“Court”) styled Danita S. Couch, et al. v. SMC Lending, Inc. et al., Cése No. 7CV 100-4332 (the
“Litigation™); and |

WHEREAS, Plaintiff Morrow is asserting claims against SMC Lénding, Inc. (“SMC”)
and the Settling Defendants for alleged violations of the Missouri Second Mortgage Loans ‘Act’
(“MSMLA”), Mo.Rev,Stat. §§ 408.231-408.241, and seéks compensatory aﬁd punitive damages
and other relief .on her own behalf, and on behalf of a class of persons similarly situated as a ‘

result of certain loan fees and interest amounts that Plaintiff Morrow contends SMC and the
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Settling Defendants, and each of them, directly or indirectly ‘charged, contracted for or received
in connection with certain loans made to the RFC Settlement Class, which loans were purchased
by, assigned to; serviced by and/or master serviced by RFC; and

WHEREAS, on Deoember 11, 2002, the Court certified a litigatibn class in the Liti gétion
‘ comprising those persons who obtained a second mortgage loan from SMC on or after June 29,
1994 (the “Litigation Class”); and |

WHER_EAS, notice was thereafter provided to the members of the Litigation Class of
their opportunity to opt out and exclude themselves from the Litigation Class; and

| WHEREAS, the Settling Defendants deny the claims and causes of action being asserted

against them in the Litigation and deny any and all liability to Plaintiff Morrow, the other Named
Plaintiffs, and the Litigation Class; and |

WHEREAS, ’counselv for Plaintiff Morrow (hereinafier, “Plaintiffs’ Counse]) an.d
counsel for the Settling Defendants have thoroughly ‘investig'ated the facts relating to the claims
- alleg¢d in the Litigation and the events and transactions underlying the Litigation, through
formal and informal discovery;'énd have made a thofough b‘study of the legal principles applicable
to the claims being asserted against the Settling Defeﬁdants; and |

| WHEREAS, the Paﬂies have reached an agreement, subject to Court approval, to resolve

the Litigation as between Plaintiff Morrow and the RFC Settlement Ciass_én one hand and the
Settling Defendants on the other in 1accordance with the terms set forth herein; and

WHEREAS, Plaintiffs’ Cou‘nsel‘ and counsel for thé Svettling‘ Defendants Hai/e engaged in
arm’s length negotiaﬁons .concerning the settlement of the claims and causes of action being
asserted against the Settling vDéfcndants in.fhé Litigation; and

WHEREAS, Plaintiff Morrow and Plaintiffs’ Counsel have concluded that a settlement’



With, the Scftling Defendants as stated herein will be 'fair,.just, equitable, feasonable, adequate
and in the best interests of Plaintiff Morrow and the memberé of the RFC Settlement Class based
upon their investigation, study, negotiations and discovery. taken in the Litigation, and taking into
account the contested issues involved, fhe expense and time neceésary to prosecute the Litigation
against the Séttling Defendants through trial, the ‘delays and the risks and costs of further
prosecution of the Litigation against the Settling Defendants, the uncertainties of complex
litigation, the beneﬁts to be receivéd pursuant to this Settlement, and the fact that Named
Plaintiffs Danita S. Couch, Jack T. Chastain Sr., David R. Beebe, Nancy J‘vBeebe and the
remaining “Non-RFC Plaintiff Borrowers,” as defined herein, will continue to pursue theirv
claims on the “SMC Loans,” as defined herein, against SMC, the other }defendants in the
Litigatiqn and any other non-released persons; and

, WHEREAS, the Settling Defendants desire to settle the vclaims being asserted against
them in the Litigation on the terms and conditions set forth herein for the purpose of. avoiding the

burden,»éxper‘xse, and uncertainty of continuing litigation, and for the purpose of putting to rest

all controversies that have been or could. be raised against the Settling Defendants in the

Litigation; and
WHEREAS, the Parties acknowledge and agree that this Agreement constitutes a
compromise in settlement of the claims and causes of action that have been or could be raised by

Plaintiff Morrow and the RFC Settlement Class against the Settling Defendants and the other

' “Released Persons,” as defined herein, as to the “SMC-RFC Loans,” but shall in no way release

or affect the existing or future claims, causes of action, remedies, and/or rights to relief of any
Plaintiff or member of the Litigation Class, including without limitation, Plaintiff ‘Morrow,

Plaintiffs Danita S. Couch, Jack T._.Chasta‘in Sr., David R. Beebe, Nancy J. Beebe, the RFC



Settlement Class and/ér any of the “Non-RFC Plaintiff Borrowers” against any person,
association or entity with respect to the “SMC Loans,” except for the claims of Plaintiff Morrow
and the RFC Settlement Class Members against the “Relcased Persons” with respect to the SMC-
RFC Loans.

NOW THEREFORE, the ‘un}dersigned parties, each intending to be legally bound and
acknowledging the sufficiency of the consideration and undertakings set forth herein, do hereby
agree, subject to approval of the Court of thié Agreement, that the Litigation and the “Released
Clain.as,” as defined herein, against the ‘“Released Persons,” as defined herein, are finally and’
fully o_ompforriised and settled and that the claims of the RFC Settlement Class Members, as
defined herein, against the “Released Persons” shall be dismissed with prejudice aé against the

“Released Persons” as follows:

1. . Denial of Liability; No Admissions
The Parties are éntering into this Agreement for the sole purpose of resolving vigorously
disputed claims that have arisen between them and in the interest of avoiding the burdens,
expense, and risk of further litigation. By entering into any preliminary settlement discussions,
" "agreeing to the terms of this Agreement, or se¢king the approval of this Settlément, the Parties
“are not making any admissions or concessions, whatsoever, with respect to any claims or
defenses alleged or ésserted, or any factual or legal assertions in the Litigation. Neither this
Agreement nor any of its terms or provisions nor any of the negotiations between the Parties or
their counsel shall be construed as an admission or conééssion by any of the Parties or their
counsel of anything whatsoever, including but not limited to: any alléged violation or breach of
contract or duty, any alleged fraud, misrepréséntaﬁon or deception, or any alleged violation of

any federal, state, or local law, rule, regulation, guideline or legal requirement (or any other



applicable law, rule, regulation, guideline or legal requirement), the merits of any defenses that
the Settling Defendants asserted; or the propriety of class certification of the RFC' Settlement
Class if the Litigation were to be litigated rather than seitled. Except as necessary in a
proceeding to enforce the terms of this Agreement, this Agreement and its terms and provisions
shall not be offered or received as evide'nce in any action or proceeding to estgblish: (a) any
liability or admission on the part of the Settling Defendants or their respective parent or
.s‘ubsidiary companies, ot 10 estaﬁlish the existence of any condition constituting a violation of or
’honécompliance with any federal, state, local or other ‘applicable law, rule, regulation, guideline
or other legal requirement; (b) ihetru’ch of relevance of any fact alleged by Plaintiffs; (¢) the
existence of any class alleged by Plaintiffs; (d) the propriety of class éertification if the Litigation
were to be litigated rather than settled; () the validity of any claim or any defense that has been
or éould have been asserted in ‘thc Litigation or in any other litigation; (f) that the consideration
| to be givep to RFC Settlement Class Members hereunder represents the amount which could be
or would have been recovered by ahy sﬁch persons after trial; or (g) the propriety of class
certification in any other proceeding or action. The Parties expressly agree that, in the event the
Settlement does not become final and effeptive in accordance with Paragraph 12 hereof, no Party
will use or attempt to use any conduct or stétement‘ of any other Party in connection with this
Agreement, or any effort to ‘seek approval of the Agreement, to affect or prejudice any other
Party’s procedural or substantive rights in any ensuing litigation. The Settling Defendants
expressly reserve all procedural and substantive rights and defenses to all claims and causes of
action and do not waive any such rights or defenses in the event that the Agreement is not

approved for any reason.



2. Definitions
As used in this Agreement, the following terms sﬁall be defined as sef forth bglow
2.1 Class Cour;sel. “Class Counsel” shall mean Plaintiffs’ Counsél, Walters Bender
 Strohbehn & Vaughan, P.C., 2500 City Ceﬁter Square, 1100 Main Street, Kaﬁsa’s City, Missouri
64105. | |
22 Class Mail Notice. “Class Mail Notice” means a document in a form
silbstan{ialiy the same as that attached hereto as Exhibit A.
2.3 Effective Date. The “Effective Date” of this Agreement means the date when éll
‘ of tﬁe conditions set forth in Paragraph 12 have occurred ar}d the Settlement thereby becomes
effective in all respects. | |
| 24  Final Approval Order “Fmal Approval Order” means an Order of the Court in
a form substantxally the same as that attached hereto. as Exhibit C fmally approvmg this
- Agreement and the Settlement pursuant to Mo. Rule 52. 08
2.5 - Final Hearing Date “Fmal Hearing Date” means the date set by the Court for
the hearirig on ﬂnal approval of the Seftlement.
2.6 Finél Judgment, - “Final Judgment” méans a Judgment of the Court in a form
substéntially the same as that attached hereto as Exhibit D.
2.7  Litigation Class. “Litigation Class” means the class of Missouri borrowers
defined by the Court in the Order Ccrtifying Plaintiffs’ Class, entered December 11, 2002.
2.8 . Net Distributable Settlement Fund. “Net Distributable Settlement Fund” means
the “Net Settlement Fund” less: (a) the amount of any‘awérds for attorney’s fees or attorney
compensation approved by the Court and awarded to Plaintiffs’ Counsel, and (b) any interest

earned and attributable to the amount of such awards while in escrow.



2.9  Net Settlement Fund. “Net Settlement Fund” means the “Settlement Fund” less:
(a) the amount of any Iitigation expenses and/or costs approved by the Court and awarded to
Plaintiffs’ Counsel; (b) the amount of any incentive award approved by the Court and paid to
Plaintiff Morrow and (c) any interest earned and attributable to these awards, respectxvely, while
in escrow,

» 2.10 Non-RFC Plaintiff Borrower. “Non-RFC Plaintiff Borrower” means thé Named -
Plaintiffs, other4 than Plaintiff Morrow, and the members of the L'itiga;cion Class certified by the
Court in the Litigation who thained an “SMC Loan” that was not an “SMC-RFC Loan,” as
defined below. “Non-RFC Plaintiff Borfower” includes, but is notlimited to, Plaintiﬁs Danita S.
Couch, Jack T. Chastain, Sr. David R. Beebe and Nancy J. Beebe., who are Named Plaintiffs in
the Litigation.

2.11 Plaintiff Morrow. “Plaintiff Morrow” meanbs Plaintiff Shirley D. Morrow and
any pérson(s) claiming by, through and/or under her.

2.12  Plaintiffs’ Coﬁnse[. “Plaintiffs’ Counsel” means, collectively, Walters Bender
“Stroh‘behn & Vaughan, P.C., 2500 City Center Square, 1100 Main Street, Kansas'City, Missouri
64105, | | |

| 2.13  Preliminary Appréval Order. “Preliminary Approval Order” means an Order
of the Court preliminarily approving the Settlement, conditionally or preliminarily certifying a
class for settlement purposes,‘ difecting the issuance of a class notice and scheduling a settlement
hearing in accordance with Mo. Rule 52.08, in a form substantially similar to that attached hereto
as Exhibit B. |

2.14 Releasors. “Releasors” means Plaintiff Morrow and ail RFC Settlement Class

Members, and each of their respective heirs, executors, administrators, assigns, predecessors, and



| successors, and any other person claiming by or through aﬁy or all of them. The Releasors shall

not include any of the following: (a) any members of the RFC Settlement Class who ‘opt out of

the Settlement in accordance with Paragraph 9 below; (b)vany berson(s) whom RFC fails to

identify as a member of the RFC Seitlement Class on Exhibit E; or (c) the Non-RFC Plaintiff |
Borrowers.

2.15 Released Persons. ‘“Released Persons” shall mean the Settling.Defendants,
individually and to‘ge,thér‘with the RFC affiliates, parent coﬁpanies and subéidiaries listed on
Exhibit G, and each of their past and present officers, directo;s, shafeholders, employees,
attorneys (including any consultants hired by counsel), »accountants, insurers, heirs, executors,
and administrators, and each of their respective predecessors, succéssdrs, and -assigns.

Nétwithstanding anything in this Agreement to the contrary, the term “Released Persons™ does

not include any of tl_xé following: (a) SMC Lending, Inc.; (b) Wilmingfon Trust Company in its
capacity as an assignee, holder, trustee, servicer and/or master servicer of loans other thgn the
"SMC-RFC Loans; (cj J.P. Morgan Chase Bank, NA, individually and/or formerly and/or as
“successor to Banc One, NA, Chase Manhattan Bank. and others, in its capacityvas an assignee,
holdet, trustee, servicer and/or master servicer of loans other than SMC-RFC Loans; (d) the
“U.S. Baﬁk Defendants” and any other current and/or former defendant named in the Litigation,
other than the Settling Defendants; (¢) any person, association or entity who is not a Released
Person‘, including, but not limited to, Franklin Credit Management Cofporation and Wells Fargo
Bank, N.A,, including any predecessor or other companies acquired or merged into Wells Fargo;
(f) any person, assdciation or entity, who is not a Reléased Person, that serviced any of the SMC-

RFC Loans; (g) any person, association or entity that serviced any of the loans of any of the

Non-RFC Plaintiff Borrowers; (h) any person, association or entity to whom any of the SMC-



RFC Loans were sold, assigned, transferred and/or conveyed prior to the sale, assignment,
transference or conveyance to RFC; or (i) any person, association or entity to whom any of the
loans of any of the Non-RFC Plaintiff Borrowers were sold, assigned or otherwise transferred or
conveyed.

2.16 Released_ Clairﬁs. “Released Claims” means‘ any and all claims, demands,
actions, causes of action, rights, offsets, setoffs, sui;s, damagc:s, lawsuits, liens, costs, suréharges,
losses, attofney’s fees, expenses 'or’ liabilities of any kind whatsoever, in law or in equity, for any
relief whatsoever, including monetary, injunctive or declaratory relief, rescission, general,
compensaiory, special, liquidated, indirect, incidental, consequential or punitive damages, as
well as any and all claims for treble damageé, penalties, attorney’s fees, costs or expenses,
whetber knoWn or unknown, alleged or not alleged in the Litigation, suspected or unsuspected,
contingent or vested, accrued or not accrﬁed, liquidated or unliquidated, maturéd or unmatured,
that in any way concern, relate to, or arise out ’of the SMC-RFC Loans and which any of the
Releasors have had, or how_have, from the beginning of time up through and including the
Effective Date, against the Released Persoﬁs A(“Claims”), including but not limited to, any and all
Claims arising out of or relating to: (1) allegations that were or could have been asserted against'
the Released Personé in ‘the Litigation in any way relating td the RFC Settlement Class
Members’ SMC-RFC Loans; (2) any activities of the Released Persons with respect to the SMC-
RFC Loans including, without limitation, any alleged representations, misrepresentatioﬁs,
disclosures, incorrect disclosures, failures to disclose, acts (legal or illegal), omissions, failures to
act, deceptions, acts of uncqnscionability,b unfair business practices, breaches of contract, usury,
unfulfilled promises, breaches of warranty or fiduciary duty, conspiracy, excéssive fees

collected, or violations of any consumer protection statute, any state unfair trade practice statute,



or any other body of case, statutory or common law or regulation, federal or state, including but
not limited to the Missouri Second Mortgage Loans Act, Mo.Rev.Stat. § 408.231, ef seq., or any
other simifar state statute; the Truth in Lending Act, 15 U.S.C. § 1601, et seq., and its
implementin.g regulations, 12 C.F.R. part 226; the Home Ownership and Equity Protection Act,
15 U.S.C. § 1639, ef seq., and its implementing regulation, 12 C.F.R. part 226.31-32; the Real
Estate»Settlement Procedures Act, 12 U,S.C. § 2601, and its impiementing regulation, 24 C.F.R.
part 3500; the Equal Credlt Opportumty Act, 15 U.S.C. § 1691, ef seq., and its 1mp1ementmg
reguiatlon, 12 C.F.R. part 202; the Home Mortgage Disclosure Act, 12 U.S.C. § 2801, er seq.,
and its implementing regulaﬁon, 12 C.F.R. part 203; the Fair Housing Act, 42 U.S.C. §§ 3601, e¢
seq.; the Fair Credif Reporting Act, 15 U.S.C. §§ 1681, et seq.; the Fair Debt Collection Practices
Act, 15U.S8.C. §§ 1692, ef seq.; and the Federal Trade Commission Act, 15 U.S.C. §§ 45, et‘seq.;
and/or (3) any conduct uneiertaken by any of the Released Persons to defend the Litigation,
including but not Iimited‘ to, any a}leged improper discovery conduct and/or any request for
sanctions in this Litigation. It is the intention of the Releasors to provide a general release of the
Released Claims against the Released Persons; provided, however, that anything. in this
Agreement to the contrary noththstandmg, the term Released Claims does not include: (1) any
cianns of any kind or type by the Releasors agamst any person, association or entity that is not a
Released Person, whether such claims arise out of or relate to SMC-RFC Loans or some other
conduct, transaction, loan or occurrence; (2) any claims of any kind or type by the Releasors
against_ any person, association or entity in connection wfth a loan and/or loan transaction
originated or made by a person association or entity other than SMC, notwithstanding the fact
that the loan, in whole or in part, was purchased by, assigned to, serviced by and/or master

serviced by RFC; and/or (3) any claims of any kind or type by the Non-RFC Plaintiff Borrowers
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with respect to the SMC Loans.

2.17 RFC. “RFC” means Defendant Residential Funding Co-mpany,v LLC (fik/a
_ Residential Funding Corporation).

2. 1>8 RFC Settlement Class. “‘RFC Settlement Class” shall have the meaning set forth
in Paragraph 3(a) below. The “RFC Settlement Class” does not include Danita S. Couch, Jack T.
’ Chastain, Sr., David ‘R. Beebe, Nancy J. Beebe, or any of the other “Non-RFC Plaintiff
Borrowers.” |

2.19 RFC Settlement Class Member. “RFC Settlement Class Member" means any
member of the RFC Settlement Class who does not txmely opt out of the Settlcment pursuant to
Paragraph 9(a) below. If an RFC Settlement Class Member has died, filed for bankruptcy, or
otherwise voluntarily or involuntarily transferred his or her rights under an SMC-RFC Loan, the
person’s heir, representative, successor or assign shall be deemed an RFC Seftlement Class
Member,

- 220 RFC Settlement Class Member Payment. “RFC Settlement Class Meﬁber
Paymenf” means the portibn‘ of the “Net Distributable Settlement Funds” shown on Schedule A
to be paid to the respective RFC Settlement Class Member(s) pursuant to the Settlement, plus
any interest earned and attributable to such sum while in escrow.

| 2.21' Settlement. “Settlement” >means the compromise in settlement memorialized
by this Agreement.

| 2.22  Settlement Fund. “Settlement Fund” means the arﬁount to be delivered by RFC
in accordance with Paragraph 4(a) below. |
2.23  Settlement Hearing. “Settlement Hearing” means the hearing on final approval

of the partial class action settlement memorialized by this Agreement.
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2.24  Settling Defendants. “‘Settling Defendants” means RFC, GMAC Mortgage, LL.C,
Home Loan Trust 1998~H12, Home Loan Trust 1998-HI4, Home Loan Trust 1999-HI1, Home
Loan Trust 1999;HI4, Home Loan Trust 1999-HI6, Home Loan Trust 1999-HI8, Home Loan
‘Trust 2000-HI1, Home Loan Trust ZOOO-HIZ, Hbme Loan Trust »VZOOO-HIS, Home Loan Trust
2000-HI4, Home Lban Trust 2000-HI5, Homecomings Financial, LLC, Mortgage Asset-Backed
Pass-Through Certificate Series 1998-KS1 Trust, Residential Funding Mortgagc_ Securities 11,
Inc., Wilmington Trust Company in its capacity as an aésignee, holder, trustee, éervicer and/or
master servicer of the SMC-RFC Loans; and JPMorgén Chase Bank, N.A. in its capacity as an
* assignee, hoider,' trustee, sérviccr and/or rhaster serviéer of the SMC-RFC Loans, or any oné or
more of them |

2.25 Settling Defendants’ Couﬁsel “Settling Defendants’ Counsel” means Bryan
Cave, LLP, 1200 Main Street Suite 3500 Kansas City, Missouri 64105 | |

2. 26 SMC. “SMC” means Defendant SMC Lendmg, Inc., as identified in the Eighth
Amended Petition in the Lm gatlon.

2.27 SMC Loan. “SMC Loan” means any “Second Mortgage Loan,” as defined in
Mo.Rev.Stat. § 408.231.1, secured by a mortgage or a deed of trust on residéntiai real property
located in the state of Missouri, that Wa’s originated by SMC Lending, Inc. (“SMC”) on or‘aﬁer
June 29, 1994,

2.28 SMC-RFC Loén. “SMC-RFC Loan” means any SMC Loan that was purchased
by, assigned to, serviced by and/or master serviced by RFC.

2.29 | US Bank Defendants. “U.S. Bank _DefendéntS’f means U.S. Bank, National
Association, Wilmingtoanrust Company, in its capacity as assignee, holder, agent, trustee,

servicer and/or master servicer of loans other than the SMC-RFC Loans, and any trust, fund or
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pool which is not a Settling Defendant and for which U.S. Bank, NA and/or Wilmington Trust
- Company served or serve as assignee(s), hbld’er(s), agent(s), _truste,e(s), servicer(s) and/or master
“servicer(s) including, but not limited to, any of the Trusts 'including, without limitation, FirstPlus
Home Loan Owner Trusts 1997-3, 1997-4, 1998-1, 1998-2, 1998-4, 1998-5, and U.S. Bank
National iAssociation, ND, each being identified individually and fogéther with its and/or their
joint or respective officers, directors, ftrustees, agents, pareﬁts, subsidiaries, affiliates,

predecessors, successors or assigns.

3. fCerti-ﬁca'tion of the RFC Settlement Class

a. | Plaintiff Morrow and Plaintiffs’ Counsel shall file a motion requestving that the
Court approve a settlement for a class of persons for purposes of settlement only (referred to and
 defined herein as the “RFC Seftlement Class”), defined as follows: -

All persons who, on or after June 29, 1994, obtained a “Second Mortgzige Loan,”

as defined in Md.Rév.Stat. § 408.231.1, that was secured by a mortgage or a deed

of trust on resideﬁtial real property located in the state of Missouri, originated by

SMC Lending, Inc., and purchased by, assigned vto, serviced by and/or master

serviced by Residential Fundiﬁg Compaﬁy, LLC (f/k/a Residential Funding

Corporatiqn), and who did not timely exercise their right ‘and option to exclude

themselves from the litigation class that the Court previously certified on

December 11, 2002.

b. A list of all members of the REC Settlement Class is attached hereto as Exhibit E,
but said Exhibit shall be filed under seal with the Court pursuant to the terms of the Stipulated

Protective Order dated July 9, 2001 to protect the privacy of the names and addresses of the

members of the RFC Settlement Class.
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c. If this Agreement is not approved by the Court pursuant to the proposed Final
Approval Order and Final‘J udgment, or if for any reason this Settlement fails to begome effective
pursuant fo Paragraph 12, this Agreement, the conditional settlement class certification provided
herein, the Settlement (including any modifications made with the consent of the Parties), and
any éétion(s) taken or to be téken in connection therewith, shall be terminated and shall ibecome
null ‘and void and have no further force or effect, the Preliminary Approval Order shall be
vacated, the Parties shall be restored to their respective pdsitions éxisting prior to the execution
of | this  Agreement, and the Parties’ rights and obligations with respect to the use of this
Agreement and the settlement contemplated hereby will be subject to Paragraphs 1 and 16(m)

“hereof. In addition, neither this Agreement, the preliminary certification of the RFC Settlement
Class, the Preliminary Apptoval Order, nor any other document relating in any way to any of the
foregoing, shall be relied on, referred to or ﬁsed in any way for. any purpose in connection with
any further proceedings in this Litigation or any related action. In such case, or in the event that
this Agreement shall terminate or the settlement embodied herein does. not become effective for
any reason, the Agreement and all negotiations, court orders and proceedings relating thereto
shall be without prejudice’to the rights of the Parties, and each of them, who shall be restored to
their respective positions existing prior to the execution of this Agreement and any Party may
reassert their claims against the other Party or ‘Parties aé provided in Paragraph 13 and in such
event evidenée relating to the Agreement, andv all negotiations, shall not be discoverable or
admissible in the Litigation or otherwise.

4, Settlement Consideration and Distribution of the Settlement Fund to the RFC
Settlement Class Members ‘ ’

a. Within three (3) business days after entry of the Final Approval Order and receipt

by Settling Defendants’ Counsel in writing of appropriate wiring instructions and a completed
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W—9 Tax Form from Plaintiffs’ Counsel, RFC shall deliver $4,255,437.84 , subject to Paragraph
4(d) below (referred to and defined herein as the “Settlement Fund”) to the Escrow Agent, as
defined below, by wjre transfer at its own expense.

b. The Settlement Fund shall be wired into an iriterest-bearing escrow account that
the Parties shall establish, pursuant to mutually agreeable terms, at Missouri Bank & Trust, 1044
Main Street, Kansas City, Missouri, or some other‘ insured depository institution in Missouri
selected by f’l_aintiffs’ Counsel (the “Escrow Agent”). All interest earned on fhe Settlement Fund
while in escrow éhall be added to and -included within the deﬁnitfon of “Settlement Fund” and
shall be éllocated to the persons identified on Schedule A in proportion to his, her or their share
of the Net Distributable Settlement Fund. The Settlement Fund, including any interest earned in
escrox;v, shall be returned toi RFC in the event that the Settlement is .rescinded, terminated,
vacated, of theAEffectivve Date does not arrive for any other reason. The Setflerhent Fund while
in the escrow account shall be investcd in a manner thét generates the highest return that can be
obtained without risk to the principal.

c. The Parties’ escrow agreement shall provide _that the Settlement Fund will be
released to Plaintiffs’ Counsel from escrow the first business day after the Effective Date.
Piaintiffs’ Counsel, subject to such supervision and direction of thé Court as may be necessary,
shall be responsible for and shall administer and oversee the distribution of the Settlement Fund,
Net Settlement Fund, and Net Distributable Settlement Fund in accordance with the terms of this
Agreement and Schedule A, which shall be filed under seal with the Court pursuant to the terms

of the Stipulated Protective Order dated July 9, 2001 to protect the privacy of the members of the

RFC Settiement' Claés.

d. If any member(s) of the RFC Settlement Class timely opt out and exclude
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themselves froxﬁ the Seﬁlement, the name(s) of the “opt out” class member(s) shell be removed
from Schedule A and the portion of the Net Distributable Settlement Fund attributeble to said
“opt outs” shall remain a part of the Net Distributable Settlement Fund and will be reallocated to
the REC Settlement Class Members pro rata. The Parties shall submit any required revisions to
Schedule A to the Court under seal prior to the Final Hearing Date,

e. The amount of the Settlement Fund shall not be reduced as a result of any
member(s) of the RFC Settlement Class electing to opt out or exclude themselves frem the
Settlement pursuant to Sub-Paragraph 4(d), or for any other reason.

f. Upon release of the Settlement Fund by the. escrow agent to Plaintiffs’ Couhsel,
~ Plaintiffs’ Ceunsel shall calculate the Net Settlement Fund and Net Distributable Settlement
Fund and distribute the Net Distribgtable Settlement Fund, plﬁs any interest earned on said fund
while ‘in escrow, to the RFC Settlement Class Members (i.e., those members of the RFC
Settlement Class, if any, who did not timely opt out) in the amounts and to the addresses shown
on Schedule A, or as the Court may otherwise determiﬁe and approve. Such distributions to the
RFC Settlement Class Members are referred to and defined as the “RFC Settlement Class
Member Payments.’; Plaintiffs’ Counsel shall distribute the RFC Settlement Class Member
Payments to the RFC Settlement Class Members within 30 days of the Effective Date by checks
mailed tei the RFC Settlement Class Members or, in the event of an RFC Seftlement Class
Member bankruptcy under Chapter 7, to the Chapter 7 bankruptcy trustee for said RFC
Settlement Class Mereber, with notice of said mailing to said RFC Settlement Class Member.
Pleintiffs’ Counse] will re-mail any returned checks to any new address disclosed. To the extent
any check is returned a secc‘mdv time, Plaintiffs’ Counsel shall undertakve reasonable effdrts to

locate a current address for said RFC Settlement Class Member. If any RFC Settlement Class
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Member refuses to accept receipt of an RFC Settlement Class Member Payment check, or does
not cash an RFC Settlement Class Member Payment check within 30 days of receipt, Plaintivffs’
Counsel shall undertake reasonable efforts to locate and/or contact the RFC Settlement Class
Member and inquire about receiving and/or cashing the check. Within 210 days of the Effective
Date, Plaintiffs’ Counsel shall file a report with the Court confirming that the entirety of the Net
Distributable Settlement Funds/RFC Settlement Class Member Payment‘s were distributed to the
RFC Settlement Class Members pursuant to the original or any revised Schedule A and chebks
cashed or, if such a confirmation cannot be provided, ouﬂining the steps that remainvto distribute
any unclaimed pbrtion of the Net Distributable Settlement Funds to the RFC Settlement Class
Members. Plaintiffs’ Counsel shall reallocate the amounts of any uhclaimed checks to thé paid
RFC Settlement Class Members prb rata based on their allocable share‘ of tfgeir total paid
 distributions of »claimcd checks af such time as Plaintiffs’ Counsel determines appropriate in their
sole discretion, but which in any event shall be prior to the expiration of any period of
escﬁeatment. |
g Plaintiffs’ Counsel shall be responsible for preparing, filing and addressing any
requisiie IRS Form 1099s. RFC Settlement Class Mémbers shall be responsible for any taxes
-due or any tax liability arising out of the distribution of the Settlement Funds. | |
h. The Released Persons shall have no responsibility for, interest in, or liability
whatsoever vs}ith respect to or arising out of the -investment, allocation or distribution of the
Settlcment Funds, the determinatién, 'administration,l calculation, or payment of claims, the
payment or withholding of taxes, or any losses incurred in connection therewith.
i.  Any RFC Settlement‘ Class Member Who receives a payment pursuant to the

Settlement shall be soiély responsible for distributing or allocating such payment between or

17



among-all co-borrowers on his, her, or their SMC-RFC Loan, regardless of whether a payment
check has been made out to all or only soine of the RFC Settlement Classtembers’ co-
borrowers.

j. No person shall have any claim against the Released Persons, Plaintiffs” Counsel,
or any agent designated pursuant to this Agreement based upon any distributions made

substantially in accordance with this Agreement or any Orders of the Court.

5, Incentive Award and Attorney’s Fees and Costs

a. Plaintiff Morrow may petition the Court for the payment of an incentive award in
a total amount not to exceed' $20,000 in recognition of services rendered for the benefit of the
RFC Setﬂément Class throughout the course of the Litigation. Any such incentive award sh all
be in. addition to the amount to be paid on her individual claims. The amount of any incentive
. award approved by the Court, and any interest attfibutable to said amount while in escrow, shall
be deducted from the Settlement Fund to determine the “Net Settlement Fund” from which any
award of attorney’s fees to Plaintiffs’ Counsel shall be deducted before the balance is distributed
to the REC Settlement Class Members as the *Net Distributable Settlement Fund” iﬁ'accordance
With Schedule A. RFC Will not object to Plaintiff Morrow applying to the Court for and/or
receiving an incentive-award in the above-stated amount. To the extent the Court approveé an
incentive awérd in‘ an amount less than 't‘he not t(; exceed amount stated above, the difference,
and any interest attrib’ﬁtable to the amount of the difference while in escrow, shall be included in
and ireated as a part of the Net Settlement Fund.
b. Plaintiffs’ Counsc} and/or Plaintiff Morrow may petition the Court for an award
of litigation expenses and/or court costs nof to exceed $58,510.50. The amount of any such

award, and émy interest attributable to said amount(s) while in escrow, shall also be deducted
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from the Settlement Fund to determine the Net Settlement Fund from which any award of
~ attorney’s fees to Plaintiffs’ Counsel shall be deducted before the balance is distributed to the
RFC Seﬁleﬁent Class Members as the “Net Distributable Settlement Fund” in accordance with
Schedule A. RFC will not object to Plaintiffs’ Counsel and/or Plaintiff Morrow applying to the
Court for, and receiving, an award of expenses and/or costs in the above amount. To the ektcnt
the Court awards expenses and/or costs in an amount that is less than the not to exceed amount
stated above, the difference, and any interest aftributable to the amount of the difference while in
escrow, shall be included in and treated as a part of the Net Settlement Fund.

¢.  Plaintiffs’ Cbunsel and/or Plaintiff Morrow may also petition the Court for an
award of attorﬁey;s fees not to exceed forty percent (40%) of the Net Settlement Fund, which
awardv of attorney’s fees is estimated to be $1,670,770.94 if the Court approves the award as
proposed. The amount of any such fee award approved by the Court, and any interest
attributable to said amount while in escrow, shall be deducted from the Net Settlement Fund to
determine the Net Distributable Settlement Fund and the individual RFC Settlement Class
Member Payments. RFC will not object to Plaintiffs’ Counsel and/or Plaintiff Morrow applying
to the Court for, and receiving, an award of attorney’s fees in the above amount. To the extent
the Court awards attoméy’s fees in an émount that is less than the not to exceed amount stated
above, the difference, and any interest attributable to the amount of the difference while in
- escrow, shall be included in ahd treated as a part of the Net Distributable Settlement Fund.

d. Except as provided in this Paragraph 5, each Party shall bear its own attornéy’s
fees, costs, and expenses incurred in the prosecution, defense, or settlement of the Liti gation, and
specifically, without limitation, the Settling Defendaﬁts shall bear no other attorney’s fees, court

costs or expenses.

19



6. Releases

a. On fche Effective Date, in exchange for the agreement by RFC to make available
and pay the Settlement Fund pufsuant to fhe terms and conditions of this Agreement, and for
other good and valuable consideration, Réleasors, by operaﬁon of this Release and the judgment
set forth in the Final Order and Judgment, shall be deemed without further action byy any person
or the Court (i) to have fully, finally and forever reléaéed, settled, comproinised, relinquished,
and discharged any and all of the Released Persons of and from any and all Released Claims; (ii)
to have consented to dismviss with prejudice the Released Claims of the Releasors against the
* Released Persons in the Litigation; and (iii) to be forever barred and enjoined from instituting or
further prosecuting in any forum whatsoever inclluding, but not limited to, any state, federal, or
foreign court, or rcgﬁlatory agency, the Released Ciéims. The Parties agree that the Released
Persons will suffer irreparable harm if any RFC Settlement Class ‘Member takes action |
inconsistent with this Paragréph 6(a), and that, in such event, the Released Persons may seek an
injunction as to such action without further showing of irreparable harm.

b. The Releasors acknowledge and égree that fhey are aware that they may hereafier

* discover material or immaterial fécts in addition to or different from those which they now know
or believe to be true with respect to the subject matter of the Releases, but that it is their intention
to, and théy do hereby, upon the Effective Date of this Agreement, fully, finally and forever
seitle and release each and every of the Released Persons from each and every Released Claim,
known or unknown, suspected or unsuspected, accrued or not accrued, contingent or matured,
which now exist, may hereafter exist, or may heretofore have existed, without regard to the
subsequent discovery or existence of such different or additional facts.

c. Subject to Court approval, each RFC Settlement Class Member shall be bound by
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this Agreement and all of their claims shall be dismissed with prejudice and released even if they
never received actual, prior notice of the Litigation or the Settlement in the form of the Class
Mail Notice or otherwise. The Releases and agreements contained in this Paragraph 6 shall
apply to and bind all RFC Settlement Class Members, including those RFC Settlement Class
Members whose Class Mail Notices are re;tumed as undeliverable, and those for whom no
current address can be found, if any.
7. Representations and Stipulations

a. RFC représents, warrants and declares that: (i) it has acted in good faith and has
used its best efforts in ide‘ntifyingithe members of the RFC Settlement Class and in producing the
Joan documents and loan payment and payoff information on Which the distribution of the
individual RFC Settlement Class Member Payments shown on Schedule A is based; and (ii)

based on said best efforts, there are no members of the RFC Settlement Class other than those

identified on Exhibit E.
b. - Upon the Effective Date, the following stipulations shall be made:
1. No Privilege Waiver. Each Party stipulates and acknowledges that neither

this Agreement .‘n'or a Party’s decision to negotiate and/or execute the Agreement can be used to
show or establish that a Party’s conduct. during this Litigation, including that of counsel, gives
rise to or ¢bnstitutes a waiver of the attorney-client, common interest 5* joint defense privilege or
work product doctrines. | |

ii. Claims of the Non-RFC Plaintiff Borrowers. The Parties stipulate and

agree for purposes of this Agreement that, based on the loan files, payment histories and other
information and documents produced in the case, the SMC Loans of the Non-RFC Plaintiff
Borrowers are not SMC-RFC Loans, and thus, the Non-RFC Plaintiff Borrowers cannot recover

any damages, penalties or other relief from the Settling Defendants with respect to the SMC
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Loans. The Parties agree that a finding and/or conclusion to this effect shall be included in the
Final Approval Order, but such a finding and/or conclusion by the Court shall not in any way be
deemed a holding that the Non-RFC Plaintiff Borrowers have released any claims of any kind or
type with respect to the SMC Loans.

iil. Use of Discovery Information. The Parties agree to comply with the terms

of the Stipulated Protective Order entered July 9, 2001, excépt as the Parties have previously
agreed or may hereafter agree,

| c. Plaintiffs’ Counsel.rcpresént,a'nd warrant to the Settling Defendants that they have
not been retained by any existing client or contacted by any potential ciient to commence a new
lawsuit or pﬁrsue any claims or right of relief against RFC with respect to any of the Released
Claims and that they have not been informed of an intention on the part of any member of the
REC Settlement Class to opt out of the Settlement. In addition, Plaintiffs’ Counsel agree that
they will not solicit the right to legally represent any person, including any member or members
of the RFC Settlement Class who opt(s) out of the RFC Settlement Class and Settlement, with
respect to the Released Claims, but this agreemént does not.(and shall not) in any way prohibit or
restrict Plaintiffs’ Counsel from undertaking such representation if requested by any such person
- Of persons.

3. Preliminary Approval Order

The Parties shall promptly rﬁove the Court in the Litigation for a Preliminary Approval
Order substantially similar to Exhibit B that accomplishes the following:

a. Certifying the proposed RFC Settlement Class pursuant to Mo. Rule 52.08 for
settlement purposes; ‘

b. Preliminarily approving the Agreement as fair, reasonable and adequate under
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Mo. Rule 52.08 subject to a final determination by the Court;
c. Approving the appointment of Plaintiff Morrow as representative of the RFC
~Settiement Class for settlement pur;ﬁoscs;
d. Approving the appoint‘mcnt of Plaintiffs’ Counsel as counsel for the RFC
Settlement Class for settlement purposes;
e. Approving a form of mailed notice substantially similar to the Class Mail Notice
attached as Exhibit A to be sent to the members of the RFC Settlement Class;
f.. Directing Plaintiffs’ Counsel to mail the Class Mail Notice promptly after entry
" by the Court of the Preliminary Approval Order to the RFC Settlement Class by first-class mail
to the last knonn address of such persons; | |

g Scheduling ahearing on final approval of this Agreement;

h. Establishing a p'rocedure for members of the RFC Settlemeﬁ_t Class to op.t 6i1t and
setting a date, approximately thirty (30) days after the ‘maﬁing of the Class Mail Notice, after
| which no member of the RFC Settlement Class shall be allowed to opt out of the RFC Setﬂ ement
Class;

‘ i. ~ Establishing a procedure for the members of the RFC Settlemént Class to appear
aﬁd/ér object t;) the Settlement and setting a date, approximately thirty (30) days after the
mailing of the Class Mail Notice, after which no member of the RFC Settlement Class shall be
allowed to object; and

3o Contziining such other and further provisions consistent with the terms and

prbvisions of this Agrcerhent as the Court may deem advisable.

9. Opt Outs and Objections Bv Members of the RFC Settlement Class

a. Procedure for Opt Outs. The deadline for opt out requests shall be set forth in the
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~ Preliminary Approval Order. Any request to opt out must be in writing and must include the
name, address, telephone number, and last four digits of the Social Security Number of the class
member seeking to opt out and a statement that the class member and all other borrowers named
on the class member’s promissory note are seeking exclusion. Any opt out request must be
personally signed by each person who was a party to the promissory note in connection with the
class member’s SMC-RFC Loan, unless such person is deceased or legally incompeteﬁt. In the
event a party to the promissory note is deceased or legally incompetent, the personal
representative or guardian must sign the opt out request. Any opt out request must include a
reference to “Couch v. SMC Lending, Case No, 7CV 100-4332” and be mailéd. tor

R. Frederick Walters, Esquire ‘

-Walters Bender Strohbehn & Vaughan, P.C.

2500 City Center Square

1100 Main Street

Kansas City, MO 64105

(on behalf of the RFC Settlement Class)

and

Irvin Belzer

Bryan Cave, LLP

1200 Main, Suite 3500

Kansas City, Missouri 64105

(on behalf of the Settling Defendants)
To be considered timely and effective, any opt out request must be received on or prior to the
date established by the Court in the Preliminary Approval Order. No member of the RFC
Settlement Class may opt‘ out by having a request to opt out submitted by an actual or purported
agent or attorney acting on behalf’ of the class member. No opt out request may be made on
behalf of a group. of class nembers. Each member of the RFC Settlement Class who does not

submit an opt out request substantially in compliance with this Paragraph 9 shall be included in‘

the RFC Settlement Class and deemed an RFC Settlement Class Member. For purposes of
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determining timeliness, an opt out request shall be dc:emed to havé been submitted when
received by either Class Counsel or Settling Defendants’ Counsel. Class Counsel shall provide
to the Cour’z; on or before the date of the Final Approval Hearing, a list of all persons who have
timely and adequately filed a request to be excluded from the Settlement.

b. Effect of Opt Quts By Members of the RFC Settlement Class. - If class member

opt outs result in the cxclbusion from the Settlement of more than 2% of the number of loans thét
would otherwise be included in the Settlement, the Settling Defendants, acting jointly in their
sole discretion, may rescind this Agreement, in which evént each and every obligation under the
Agreement shall cease to be of any force and effect, and this Agreement and any orders entered
in connection therewith shall be vacated, rescinded, canceled, and annulled. If the Settling
Defendants exercise this option, the Parties shall refurn to the status quo in the Litigation as ;1f the
Parties had not entered into this Agreement and any Party may reassert their blaims againsﬁ the
other Party or Parties as provided in Paragraph 13. In addition, and in such event, this
Agreement and all negotiations, court orders and proceedings relating thereto, shall be without
prejudiée to the rights of the Partiés, and each of them‘, and evidence of or relating to the
Agreement and all negotiations shall not be admissible or discoverable in the Litigation or
othefwise. The Settling Defendants must exercise their option pufsﬁant to this Paragraph 9(b) at
least ten (10) business days prior to thé Final Hearing Daté, by giving written notice of such
- exercise 1o Plaintiffs’ Counsel. |
c. Bankruptcy Trustees. In instances where a member of the RFC Settlement Class
has filed for bénkruptcy uﬁder Chapter 7 after obtaining his, her, or their SMC-RFC Loan,} if the
member of the RFC Setﬂement Class opts out of the Settlement, the Chapter 7 bankruptcy trustee

shall be deemed to have opted out of the Settlement. Conversely, if the Chapter 7 bankruptcy
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trustee opts out of the Settlement, the member of the REC Settlement Class shall be deemed to
have opted out of the Settlement. If neither the member of the RFC Settlement Class nor the
Chapter 7 bankruptcy trustee opts out of the Settlement, both shall be bound by the Release

provisions of Paragraph 6.

d. Procedure for Obiections to Settlement. Any member of the RFC Settlement
Class who wishes to object to the Settlement or to the incentive awards or the awards of
expenses, costs and/or attorney’s fees must file a written notice of objection, including
supporting papers as described further below (hereinafter collectively referred to as the “Notice
of Objection”), with the Court on or prior to the date established by the Court in the Preliminary -
Approval Order. For purposes of determining timeliness, a Notice of Objection shall be deemed
to have been submitted when received and filed by the Clerk of Court. Copies of the Notice of
~ Objection must also be mailed to the following on or prior to the date established by the Court in
the Preliminary Approval Order, which shall be no later than ten (10) days prior to the Final
Hearing Date:
R. Frederick Walters, Esquire
Walters Bender Strohbehn & Vaughan, P.C.
2500 City Center Square
1100 Main Street
Kansas City, MO 64105
(on behalf of the RFC Settlement Class)
and
Irvin Belzer
Bryan Cave, LLP
1200 Main, Suite 3500
~ Kansas City, Missouri 64105
(on‘bcha}f of the Settling Defendants)

“The Notice of Objection must be in writing, and shall specifically include:

(i) . The name, address, and telephone‘number of the class member ﬁiing the
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" objection;
(ii) A statement of each objection asserted;
(i) A detailed description of the facts underlying each objection;

(iv)  Any loan documents in the possession or control of the objector and relied
upon by the objector as a basis for the objection;

(v)  Ifthe objector is represented by counsel, a detailed description of the legal
authorities supporting each objection;

(vi) If the objector plans to utilize expert opinion and/or testimony as part of
the objection(s), a written expert report from all proposed experts;

(vii) If the objector plans to call a witness or present other evidence at the
hearing, the objector must state the identity of the witness and identify any
documents by attaching them to the objection and provide any other
evidence that the objector intends to present;

(viii) A statement of whether the objector intends to appear at the hearing;

" (ix) A copy of any exhibits which the objector rhay offer during the hearing;
: and ‘

(x) A- reference to “Couch v. SMC Lending, Case No. 7CV 100-4332.”

Attendance at the final hearing is not necessary. Any member of the RFC Settlement Class who
does not make his or her objection in the ménnér provided shall be deemed to have waived such
oEjection and shall forever be foreclosed from making any objection to the fairness, adequacy, or
reasonableness of the Settlement or any other provision of this Agreement.
10.  Final Approval Order and Final Judgment

a. Plaintiff Morrow and Plaintiffs’ Couﬁsel agree that they will request the Court to
enter, after the hearing on final approval of this Agreement, a Final Approval Order substantially
in the form attached as Exhibit C. In accordance with Exhibit C, the F inal Approval Order will
certify the RFC Settlement Class and find that the Settlement and this Agreement are fair,

reasonable, and adequate and in the best interests of the RFC Settlement Class. The Final
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Approval Order will require the Parties to carry out the provisions of this Agreement.

b. - Plaintiff Morrow and Plaintiffs’ Counsel agree that they will request the Court to
enter a Final Judgment in the Litigation in‘ a fqrrn substantially the same as that attached as
Exhibit D after the Final Approval Hearing. In accordance with Exhibit D, the Final fudgment
will dismiss all claims and motions of the RFC Settlement Class Members pending against the
Settling Defendants in the Litigatién on the merits and witl;l prejudice as to the Releasors, declare
that the RFC Settlement Class Members are bound by the Releases set forth in ‘Paragraph' 6 of
‘this Agreement as of the Effective Date, find and/or conclude that the Non-RFC Plaintiff
Borrowers cannot recover any damages, pcnaltics or other relief from RFC with respect to the
“SMC Loans because the SMC Loans of th‘e Non-Plaintiff RFC Borrowers are not SMC‘-RFC
Loans (which finding and/or conclusion shall not be deemed a holding that the Non-RFC
Plaintiff Borrowers have released any claims of any kind. or type with respect to the SMC
Loans), contain an express determination by the Court that “there is no just reason for delay,”
and reserve continuing jurisdiction over the enforcement of this Agreement, the administration
and distribution of téne Settlement Funds and, if necessary, vacating and/or setting aside the Final
Judgment in the event the Settlement does not {or cannot) become effective pursuant to

paragraph 12 below.

11. Certifications to the Court
a, On or before the Final Hearing Date, Plaintiffs’ Counsel shall file with the Court
in the Litigation an affidavit verifying that the court-approved Class Mail Notices have been sent

by first-class mail.
b. On or before the Final Hearing Date, Plaintiffs’ Counsel shall file with the Court

an affidavit verifying that they have complied with the procedures described in Paragraph 14(a)
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~with respect to all Class Mail Notices retumed as undeliverable.
12, Effectiveness of Setﬂemenf Agréement

a. The “Effective Date” of this Agreerﬁent shall be the date when each and all of the
following conditions have occurred, at which point the Settlement shall be deemed effective in
‘aH respects:

i This Agreement has been signed by the Plaintiff Morrow, RFC, Plaintiffs’
Counsel, and Settling Defendants’ Coﬁnsel;

ii. A Preliminary Approval Order has been entered by the Court in a form
substantially similar to that attached as Exhibit B, granting preliminary approval of this
Agreement, and approving a form of Class Mail Notice, as provided in Paragraph 8;

iii. The Court-approved Class Mail Notice has been duly mailed to the RFC
Settlement Class as ordered by the Court; |

iv, A Final Approval Order has been entered by the Court in a form
subééntially similar to that attached as Exhibit C as provided in Paragraph 10(a);

v, A Final Judgment has been entered by the Court, in a form substantially
similar to that attached as Exhibit D, as provided in Paragraph 10(b);

vi. The Final Appfoval Order and the Final Judgment entered as provided in
Paragraphs 10(a) and 10(b) have become final because of (a).thé expiration of the time
for éppeals therefrom without any appeal having been taken or, (b) if review of the order,
or any portion thereof,' is sought by any person, the matter has been fully and finally
resolved by the appellate court(s) and the time for seeking any higher level of appellate

review has expired;

vii.  An order finally approving a settlement as to RFC and a final judgment as
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to RFC have been éntered by each of the réspective courts in each of the cases listed in

-Exhibit F, in forms substantially similar to the exemplar exhibits attached to the

settlement agreements with RFC in those cases; and

- viii.  Each of the orders finally approving a settlement as to RFC and the final

judgments as to RFC described in Paragraph 12(a)(vii) have become final because of (a)

the expiration of the time fqr appeals therefrom without any appeal having been taken or,

®) if review of any such order, or any portion thereof, is séught by any person, the matter
has beeﬁ fully and finally resolved by the appellate court(s) and the time for seeking any
higher level of appellate review has expired.

b. If any material portion of the Agreement, the Final Approvél Order, or the Final
Judgingnt is vacated, voided, modified, or otherwise altered by the Court or on appeal, any Party
may, in its sole discretion, within seven (7) calendar days of such ruling, declare that the
Agreemeﬁt has failed to become }effective and in such circumstances the Agreement shall cease
to be of any force and effect as provided in Paragrapﬁ 13.

c. If for any reason the Settlement does noi’ (or canﬁot) become effective pursuant to
this Paragraph 12 by the day which is 3 years after the date of the latest final approval of the
settlement of a casé listed in Exhibit F, any Party in its, her or their sole discretion, by giving
| written notice to Plaintiffs’ Counsel or Setﬂing Defendants’ Counsel, as the case may be, within
three (3) days of said date, may rescind this Agreement and the Seftlement, in which event each
and every obli gation under the Agreement shall cease to be of any force and effect as provided in
Paragraph 13.

13.  Failure of Condition

If, for any reason, this Agreement fails to become effective as provided in Paragraphs 3, 9
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and/or 12, each and every obligation under the Agreement shall cease to be of any force and
effect, and this Agreement, any dismissal entered pursuant to this Agreement, the Final »Judgmémﬁ‘
and any ordérs entered in connection with the Settlement, dismissal order or Final Judgment,
shall be vacated, rescinded, caﬁceled, annulled and deemed “void” and/or “no longer equitable”
for purposes of Mo. Rule 74.06 and the Parties shall be returned to the status quo prior to | ‘
entering into fthis Agreement with respect to the Litigation as if this Agreement had never been
-entered into, except‘ that the provisions of Paragraphs | and Paragraph 16(@ hereof shall survive
and remain binding on the Parties and effective in all respects regardless of the reasons for such
failure of condition and any Party may reassert their claims against the other Party or Parties in
the Litigation; provided, however, that if at such time the Litigation is concluded or if Plaintiff
Morrow and/or the RFC Settlement Class Members are otherwise precluded from reasserting
their claims against the Settling Defendants in the Litigation after requesting the Court fo allow
them to do so, then Plaintiff Morrow and the RFC Settlement Class Members may commence a
new lawsuit or proceéding against the Setﬁing Défendanfs, or any one or more of them, to pursue
 the ‘cléims and causes of action that they are currently 'aéser“cing in the Litigation as if the cléims
had been reasserted in the Litigation as stated herein. In such event, the Agreement and all
negotiations, court orders and proceedings relating thereto shall be without prejudice to the rights
of any and all parties hereto, and evidence relating to the Agreement and all negotiation-s shall
not be admissible or discoverable i_n the Litigation or otherwise.

14. ' Class Notice Fbrms

a. Exhibit E constitutes a list of the members of the RFC Settlement Class to whom
notice pursuant to this Agreement shall be provided. Prior to mailing, Plaintiffs’ Counsel will

update the addresses by use of the United States Postal Service’s National Change of Address
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database or another address database service (e.g., Accurint, Intelius). Plaintiffs’ Coﬁnsel will
re-mail any returned notices to any new address disclosed. To the extent any notice is returned a
second time, Plaintiffs’v Counse! shall undertake reasonable efforts to locate current addresses for
said class member(s). The notices shall be mailed within five (5) days of the Preliminary
Approval Order.

| b. Subjcét to Court approval, all RFC Settlement Class Members shall be bound by
this Agreement and the Reléased Claims shall be dismissed with prejudice and deemed released
as of the Effective Date, even if an RFC Settlement Class Member did not receive actual notice
of the Litigation or the Seﬁ[eﬁent. Further, the Parties expréssly acknowledge and agree that a
Final Judgment shall be entered by the Court disrhissi’ng the Released Claims and barring the
relitigation of the Released Claims aé provided herein, regardless of whether such Released
Claims were actually asserted, to the fullest extent of the law and that any dismissal order or
judgment shall be entitled to Full Faith and Credit in any other court, tribunal, forum, including
arbitration fora, or agency. |

15.  Public Comments and Press Releases

a. ‘Plaintiff Morrow and Plaintiffs’ Counsel agree that they will not issue any press
release wifhout giving the Settling Defendants and their Counsél an opportunity to review and
comment on any such release prior to it being made public. |

b. Before the Motion for Prelirﬁinary Approval of Class Action Settlement is filed,
neither the Parties nor any of their counsel shall issue any press release or have other
communications with the media regarding the Settlement, except as required by law.

c. No Party and no counsel shall make any pﬁb}ic comments that would undermine

the Settlement, adversely affect the ability of the Parties to obtain final approval of the
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Settlement, or disparage any other Party or counsel for any Party.
d. Nothing in this Section shall prohibit counsel from providing legal advice to their
clients or to individual RFC Settlement Class Members.

16. General Provisions

a.  Entire Agreement. This Agreement constitutes the full, complete and entire

understandmg, agreement and ‘arrangemerit of and between Plaintiff Morrow and the RFC
Settlement Class Members on the one hand and the Scttlmg Defendants on the other hand with
respect to the Settlement and the Released Claims against the Released Persons. This Agreement
supersedes any ;md all prior‘ oral or written understandings, agreements, and arrangements
_between the Parties with respect to the Settlement and the Released Claims against the Released
Persons. [Except for those set forth expressly in this Agreement, there are no agrecmcnts,
covenants, promises, representations or arrangements bétwecn the Parties with respect to the
'Settlement and/or the Released Claims against the Released Persons.

b. quiﬁcation in Writing. This Agreemeét may be altered, amended, modified or
waived, in whole or in part, only in a writing signed by all Parties. This Agreement may not be
amended, altered, modified or waived, in whole or in part, ofaliy'.

c. Ongoing_Cooperation.” The Parties hereto shall execute all documents and
perform all acts necessary and proper to effectuate the terms of this Agreement. The execution

of documents must take place prior to the Final Hearing Date.

d. Duplicate Qriginals/Execution in Counterpart. All Parties, Plaintiffs’ Counsel and
Settling Defendants’ Counsel shall sign two copies of this Agreement and each such copy shall
be considered an original. This Agreement may be signed in one or more counterparts. All

executed cdpics of this Agreement, and photocopies thereof (including facsimile copies of the
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signature pages), shall have the same force and effect and shall be as legally bindiﬁg and
enforceable as the origihal. |

e. No Reliance. Each Party to this Agreement warrants that he, she or it is acting
upon his, her, or its indepehdent judgment and upon the advice of his, her, or its own counsel and
not in reliance upon any warranty or representation, express or implied, of any nature or kind by
any other party, other than the warranties and representations expressly made in this Agreement.

f. Govemmg Law. This Agreement shall be interpreted, construed, enforced, and
admlmstered in accordance with the laws of the state of Missouri, without regard to confhct of
laws rules. This Agreement shall be enforced in the Circuit Court of Clay County, Missouri.
VT he Settling Defendants, Plaintiff Morrow’and the RFC Settlement Class Members waive any
objection that each such party may now have or hereafter have to the venue of such suit, action,
or proceeding and irrevocably consent to the jurisdiction of the Clay County Court in any such
_suit, actibn or proceeding, and agree to acéept and abknowledge service of any and all process
which may bcée&ed in any such suit, action or proceeding.

g. Reseryation of Jurisdiction. Notwithstanding the dismissal of and entry of a
jﬁdgment on the Released Claims, the Court shall refain jurisdiction for purposes of enforcing
the terms of this Agreement and implementing the Settlement, including the issuance of
injunctions against actions Brought by RFC Settlement Class Members in violation of the Final
Judgment. |

h. Binding on Successors. This Agreement shall be binding on and shall inure to the

benefit of the Parties and their respective successors, assigns, executors, administrators, heirs and
legal representatives.

i, Mutual Preparation. This Agreement shall not be construed more strictly against
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one party than another merely by virtue of the fact that it may have been prepared by counsel for
one of the Parties, it being recognized that because of the arm’s length negotiations between the
Parties, all Parties have contributed to the preparation of this Agreement.

Je Gender Neutrality. All personal pronouns used in this Agreement, whether used

in the masculine, feminine or neuter gender, shall include all other génders, and the singular shall
include the .plural and vice versa, |

k. Taxes. All RFC Seftlement Class Members shall be responsible for paying and/or
reporting any and all federal,‘ state and local income taxes due on the payments made to them

pursuant to the Settlement.

l. No Other Financial Obligations on the Settling Defendants. The Settling
Defendants_ shall not be liable ér obligated to pay any fees, expenses, costs or disbursements to
Plaintiff Moﬁow, Plaintiffs’ Counsel or the RFC Settlemeﬁt Class Members, either directly or'
indirectly, in connection with the Litigation or the administration of this Agfeement, other than
the amounts exprcssiy provided for herein, ‘Any miscellaneous settlement administration
expenses of Aany kind shall be advanced by Plaintiffs’ Counsel and reimbursed from the

Settlement Funds, subject to the Court’s approval.

m. Non-Use of the Acreement. In addition to the above, and as may be otherwise
stated herein, Plaintiff Morrow and Plaintiffs’ Counsel agree that neither this Agreemeﬁt, nor its
terms, nor any related negotiations, statements or court proceedings, nor the Settlement Funds,
Net Settlement Funds, or any other amounts specified herein may be offered or used in the
lawsuit, styled /n Re Community Bank of Northern Virginia and Guaranty National Bank of
Tallahassee Second Mértgﬁge Loan Litigation, Consolidated Case No. 03-cv-00425 (MDL No.

1674), or any of the individual cases and/or lawsuits of which MDL No. 1674 is comprised, or
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any other litigation, action or prbceeding in which any of the Settling Defendants are a party
for any purpose except the followiﬁg: (a) to enforce the terms of this Agreement; or (b) as the
Court may cherwise order or direct, in which event the Party or Parties or Plaintiffs’ Counsel
shall request the Court to review the A.greementrin camera, but shall make any submission or
filing as required by the Court regardless of the dec_isioh. Plaintiff Morrow and Plaintiffs’
Counsel furfher agree that they will not request, seek or suggest that this Agreement, or its terms,
or.any related negotiations, statements or court procccdiﬁgs, or the Settlement Funds, Net
Settlement Funds, or any other amounts Spediﬁed herein should or will be offered or used in the
lawsuit, styled In Re Co%nmunity Bank of Northern Virginia and Guaranty National Bank of
Tallahassee Second Mortgage Loan Litigation, Consolidated Case No. 03-cv-00425 (MDL No.
1674), or any of the individual cases and/orv lawsuits of which MDL No. 1674 is comprised, or
| any‘other iitigétion, action or proceeding in which any of the Settling Defendants are a party
~ for any purpose except to enforce the terms of this Agreement.

n. Authority.. With respect to themselves, each of the Parties to this Agreement
represents, covenants and wafrants that (a) they have the full power and authority to enter into
énd consummate all transactions contemplated by this Agreement and have duly authorized the
execution, delivery and performanée of this Agreement and (b) the person executing this
Agréement has the full right, power and authority to enter into this Agreement on behalf of the
party for whom he/she has executed this Agréement, and the full right, power and authority o
execute any and all necessary ‘instruments in connection herewith, and to fully bind such party to
the terms and obligations of this Agreement. |

0. Exhibits. The exhibits attached to this Agreement are incorporated herein as though

fully set forth.
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- IN WITNESS WHEREOF, the undersigned, being duly authorized, have caused this

Agreement to be executed as of this

Dated: April 26,2011

SHE _f
Dated: Apeit 24,2011

Dated: April __, 2011

Dated: April __, 2011

2011.

' SHIRLEY D. MORROW

@

() 7

Shlrley D /Morrow/ on her own behalf and on

-~ behalf of[(he RFC Settlemem Class Members.

RESIDENTIAL FUNDING COMPANY, LLC,
individually as attorney-in-fact for the Settling
Defendants

arsfsion fluln

.f

/»

/7
Tite:  Lieneyal Couwscl

 Plaintiffs’ Counsel

By:

Settling Dcfendants %ouuse}
i}}?\ﬁ» N w@ﬁ‘x}‘% LL
By: A fAunA % : Qm

dJ
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IN WITNESS WHEREOF, the undersigned, being duly authorized, have caused this

Agreement to be executed as of this ____ day of

- Dated: April 2011

Dated: April __ , 2011

Dated: April @7, 2011

Dated: April __ ,2011

2011, .

SHIRLEY D. MORROW

Shirley D. Morrow, on her own‘behalf and on
behalf of the RFC Settlement Class Members.

RESIDENTIAL FUNDING COMPANY, LLC,
individually as attorney-in-fact for the Settling
Defendants '

Plaingi{fs’ Counsel |
H 8 .
By:

Settling Defendants’ Counsel

‘By:
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